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Disclaimer
These materials are not offered as or intended to be legal advice. Readers should seek the
advice of an attorney when confronted with legal issues. Attorneys should perform an
independent evaluation of the issues raised in these materials.

By providing these materials WaterNow does not endorse, either expressly or by

implication, their legality and expressly disclaims any and all liabilities and warranties
related to use of these materials.

C/CAG TiR Pilot, Funding & Financing Options 5



G C/CAG

Wa;ﬁll’;l r?(;g City/County Association of Governments
of San Mateo County

Executive Summary

The City/County Association of Governments of San Mateo County (C/CAG) implements the San
Mateo Countywide Water Pollution Prevention Program (SMCWPPP) established in 1990 to reduce
the pollution carried by stormwater into local creeks, the San Francisco Bay, and the Pacific Ocean
in partnership with each incorporated city and town in the county, and the County of San Mateo,
which share a common National Pollutant Discharge Elimination System (NPDES) Municipal
Separate Storm Sewer System permit. As part of the SMCWPPP implementation, C/CAG is working
to advance regional-scale and distributed, parcel-scale green stormwater infrastructure (GSI)
projects in San Mateo County by developing a Regional Collaboration Program Framework to
describe a countywide stormwater program focused on both potential regional projects and
distributed green infrastructure implemented by private sector developers that can provide water
quality and resiliency benefits. C/CAG is also working to identify potential funding and financing
mechanisms to implement the strategies to be identified in the Regional Collaboration Program
Framework.

As part of WaterNow's Tap into Resilience (TiR) initiative, this report details WaterNow's initial legal
and accounting analyses of the potential funding and financing options available to C/CAG, its
members, and possible regional partners to inform and advance San Mateo County’s increased
investments in countywide regional-scale green infrastructure as well as parcel-scale green
infrastructure. This report also explores a hypothetical spending plan for a large-scale green
stormwater infrastructure program in San Mateo County that includes multiple regional-scale and
robust investment in distributed, parcel-scale projects built over a 20 year timeline.

Hypothetical Spending Plan: Large-scale GSI Program

To examine what it would take to invest in a large-scale green stormwater infrastructure program
that includes multiple regional-scale and robust investment in distributed, parcel-scale projects
built over a 20 year timeline in San Mateo County, based on discussions with the project team and
available cost estimates, WaterNow developed a hypothetical spending plan representing rough
estimates of the cost to build and maintain regional-scale and parcel-scale green infrastructure
projects. The full spending plan is available in Appendix A.

The spending plan includes investments in 10 regional-scale projects over a 20-year period, and an
annual investment of $1.5 million in parcel-scale projects each year for 20 years. Because the
spending plan is a hypothetical example, it is based on several assumptions discussed with the
project team, which are:

e Ten region-scale projects were estimated to cost $15 million each. We assumed capital
investment in these regional-scale projects would be concentrated in the first ten years of
the 20 year plan. Capital costs for regional scale projects total $150 million.

e Parcel-scale capital costs total $28.5 million.

e Maintenance costs were estimated to be 1.5% of the construction costs per year for each
major project for a total of $23.6M. In addition, operations costs were increased over time
to reflect increases in staff, consultant, and other needs associated with the growing GSI
program. Operations and maintenance for all project types is estimated at $71.1 million
during the 20 year timeline of the hypothetical plan.

C/CAG TiR Pilot, Funding & Financing Options 6
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In sum, the spending plan would cost a total of about $250 million over 20 years. This mix of
regional-scale and distributed, parcel-scale projects was chosen as a hypothetical scenario to help
theorize how San Mateo County can achieve overall Total Maximum Daily Load (TMDL) goals for
PCBs as well as a green acres objective of 6,000 green acres by 2030 with a focus on cost-effective
regional projects. While existing and planned GSI projects in the County have put the County on
the path towards meeting these goals, additional countywide GSI installations will be needed to
achieve the longer-term pollutant reduction goals for the County’s population based share of the
TMDL.

To fund this type of program, C/CAG will need to establish a mix of potential funding options, as a
single funding source is unlikely to generate sufficient revenue to meet program needs. A
potentially feasible funding portfolio would include:

Property-related stormwater fee and/or parcel tax;
Tax increment revenues;

Water rates; and

Wastewater rates.

Achieving the hypothetical spending plan will also require using a debt-financing approach to pay
for capital investments in both regional-scale and parcel-scale GSI. For example, issuing three
bonds every 5 years during the 20 year period and assuming $10 million in annual revenues would
meet the $178.5 million capital needs included in the hypothetical plan. This debt-financing
approach would help reduce strain on revenues, i.e., rates, by spreading the costs of the spending
plan over a long period of time. In particular, if the spending plan were debt-financed with bonds
with repayment terms longer than the 20-year period, the County would have the benefit of
repaying $64 million over future years. This extended repayment period would help lessen the
impacts of the large-scale program on rates.

This hypothetical mix of regional-scale and distributed, parcel-scale projects was chosen to
theorize a possible pathway for funding and financing a large-scale green infrastructure program,
and provides a framework for decision making going forward. In that process, decision-makers will
need to consider:

1. What is the appropriate level of green infrastructure spending?
2. lsit possible to raise the revenue needed to meet the level of spending?
3. What is the appropriate and feasible mix of revenues?

The Potential Funding and Potential Financing Options sections provide analyses to support
decision-makers as they work to answer these questions.

Potential Funding and Potential Financing Options
This report explores four potential funding options available to C/CAG, its members, and potential
regional partners to pay for investments in all scales of green stormwater infrastructure: (1) non-

C/CAG TiR Pilot, Funding & Financing Options 7
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balloted stormwater fee; (2) enhanced infrastructure financing district; (3) water rates; and (4) sewer
rates. WaterNow's preliminary legal analysis finds that there is potential for each of these options
to be used to pay for countywide GSI investments. While accessing one of these funding options
alone is unlikely to meet the green infrastructure investment needs of San Mateo County
communities, if combined into a portfolio of revenue streams these options may provide a pathway
for creating a dedicated source of revenue for long-term stormwater management, including
capital investments and ongoing operations and maintenance of those facilities.

To provide information on how these potential funding options can be fully leveraged, this report
also explores three potential financing options available to C/CAG, its members, and potential
regional partners to finance capital investments in all scales of green stormwater infrastructure: (1)
revenue bonds; (2) State Revolving Fund loans; and (3) Water Infrastructure Finance and Innovation
Act (WIFIA) loans. WaterNow's preliminary legal analysis finds that there is potential for each of
these options to be used to finance countywide GSI investments in both regional- and parcel-scale
facilities.

Further, from an accounting perspective, as governmental agencies with governing boards
empowered to set rates C/CAG's members can likely meet the requirements for capitalizing
investments in GSI with Regulated Operations accounting. Regulated Operations accounting allows
public agencies to book the cost of “business-type activities” as assets instead of annual expenses.
The Regulated Operations approach is a complete alternative to traditional public agency
accounting for capital assets, and, importantly, allows local governments to access municipal bond
proceeds and other forms of debt to invest in consumer rebate (and/or direct installation)
programs. For example, Los Angeles Department of Water and Power uses municipal bond
proceeds to finance consumer rebate programs for a variety of water efficiency and stormwater
capture programs, including rebates for water-efficient installations, high-efficiency washing
machines, permeable pavement, rain barrels, cisterns, and replacement of turf with low-water
landscaping using Regulated Operations accounting.

WaterNow's analysis also finds that using public dollars to invest in GSI on private property would
serve public purposes, and would, thus, not run afoul of California’s prohibition against the gift of
public funds is set out at Article XVI, section 6 of the California Constitution. In California, as in
most states, so long as the public funds used for private property investments serves a public
purpose, there is no gift of public funds even if private persons benefit from the investment. The
public purposes of parcel-scale GSI investments are cited throughout this report, including water
quality improvement, urban flooding mitigation, and resilience to the impacts of climate change.
Given these extensive public purposes, it is likely that using public rates and bond dollars to pay for
parcel-scale GSI located on private property will not be a prohibited gift of public funds even if
those projects incidentally benefit the private property owner where they are located.

To implement a large-scale, countywide GSI program, C/CAG and/or its member agencies will likely
need to take a portfolio approach to funding and financing, as it is unlikely that any single revenue
stream alone will be able to meet programmatic needs. Pursuing this portfolio approach within the
countywide setting can be both a challenge and an opportunity. As this report outlines, there are a

C/CAG TiR Pilot, Funding & Financing Options 8
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number of funding and financing options available to C/CAG and/or its member agencies, as well
as potential regional partners, to build out this portfolio.
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l. Introduction & Overview

The City/County Association of Governments of San Mateo County (C/CAG) implements the San
Mateo Countywide Water Pollution Prevention Program (SMCWPPP) that was established in 1990
to reduce the pollution carried by stormwater into local creeks, the San Francisco Bay, and the
Pacific Ocean in partnership with each incorporated city and town in the county, and the County of
San Mateo, which share a common National Pollutant Discharge Elimination System (NPDES)
Municipal Separate Storm Sewer System permit. As part of the SMCWPPP implementation, C/CAG
is working to advance regional-scale and distributed, parcel-scale green stormwater infrastructure
(GSI)" projects in San Mateo County by developing a Regional Collaboration Program Framework
to describe a countywide stormwater program focused on both potential regional projects and
distributed green infrastructure implemented by private sector developers that can provide water
quality and resiliency benefits. C/CAG is also working to identify potential funding and financing
mechanisms to implement the strategies to be identified in the Regional Collaboration Program
Framework.

As part of WaterNow's Tap into Resilience (TiR) initiative, as detailed below, WaterNow has
conducted initial legal and accounting analyses of the potential funding and financing options
available to C/CAG, its members, and possible regional partners to inform and advance San Mateo
County'’s increased investments in countywide regional-scale green infrastructure as well as parcel-
scale green infrastructure. The identified funding and financing options are informed by WaterNow
and C/CAG's discussion on February 23 and March 5 scoping memo, as well as C/CAG's existing
funding and financing analysis conducted by SCI Consulting Group.? The potential funding and
financing options below were also informed by Geosyntec’s May 2021 “Advancing Regional
Stormwater Capture Projects: Drivers and Objectives” memo to ensure the possible funding and
financing options identified can help meet the key drivers and objectives motivating San Mateo
County'’s collaborative, integrated management of stormwater.

In addition, this report explores a hypothetical spending plan for a large-scale green stormwater
infrastructure program in San Mateo County that includes multiple regional-scale projects and
robust investment in distributed, parcel-scale projects built over a 20 year timeline.

Il. Hypothetical Spending Plan: Large-scale GSI Program

To examine what it would take to invest in a large-scale green stormwater infrastructure program
that includes multiple regional-scale projects and robust investment in distributed, parcel-scale
projects built over a 20 year timeline in San Mateo County, based on discussions with the project
team and available cost estimates, WaterNow developed a hypothetical spending plan
representing rough estimates of the cost to build and maintain regional-scale and parcel-scale
green infrastructure projects. The full spending plan is available in Appendix A. We provide a
summary and considerations for future decision-making below.

The spending plan includes investments in 10 regional-scale projects over a 20-year period, and an
annual investment of $1.5 million in parcel-scale projects each year for 20 years. This mix of
regional-scale and distributed, parcel-scale projects was chosen as a hypothetical scenario to help

C/CAG TiR Pilot, Funding & Financing Options 10
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theorize how San Mateo County can achieve overall Total Maximum Daily Load (TMDL) goals for
PCBs as well as a greened acres objective of 6,000 green acres by 2030 with a focus on cost-
effective regional projects. While existing and planned GSI projects in the County have put the
County on the path towards meeting these goals, additional countywide GSI installations will be
needed to achieve the longer-term pollutant reduction goals for the County’s population based
share of the TMDL.

Because the spending plan is a hypothetical example, it is based on several assumptions discussed
with the project team, which are:

e Ten region-scale projects were estimated to cost $15 million each. We assumed capital
investment in these regional-scale projects would be concentrated in the first ten years of
the 20 year plan. Capital costs for regional scale projects total $150 million.

e Parcel-scale capital costs total $28.5 million.

e Maintenance costs were estimated to be 1.5% of the construction costs per year for each
major project for a total of $23.6M. In addition, operations costs were increased over time
to reflect increases in staff, consultant, and other needs associated with the growing GSI
program. Operations and maintenance for all project types is estimated at $71.1 million
during the 20 year timeline of the hypothetical plan.

In sum, the spending plan would cost a total of about $250 million over 20 years.

Next, we considered how these projects could be paid for assuming annual revenues of

$10 million. Because there is not yet a dedicated revenue stream identified sufficient to meet these
investments the project team chose $10 million in annual revenue as a hypothetical amount for the
purposes of this exercise only. The remainder of this report discusses four possible sources of
revenue that may be available to fund a GSI spending plan. As shown in the worksheet at Appendix
A, using a PayGo—all cash—approach to fund the hypothetical spending plan, costs outpace
revenues until the 12th year. Or, in other words, it would not be possible to implement the
hypothetical spending plan on an all cash basis.

Alternatively, it would be possible to implement the spending plan using a debt-financing
approach to pay for the capital investments. For example, issuing three bonds every 5 years during
the 20 year period and assuming $10 million in annual revenues would meet the $178.5 million
capital needs included in the hypothetical plan. This debt-financing approach also helps reduce
strain on revenues, i.e., rates, by spreading the costs of the spending plan over a long period of
time. In particular, if the spending plan were debt-financed with bonds with repayment terms
longer than the 20-year period reflected in Appendix A, the County would have the benefit of
repaying $64 million over future years. This extended repayment period would help lessen the
impacts of the large-scale program on rates.

To fund this type of program, C/CAG will need to establish a portfolio of revenue streams
representing a mix of potential funding options, as a single funding source is unlikely to generate
sufficient revenue to meet program needs. A potentially feasible funding portfolio would include:

e Property-related stormwater fee and/or parcel tax;

C/CAG TiR Pilot, Funding & Financing Options 11
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e Tax increment revenues;
e Water rates; and
e \Wastewater rates.

As explained in detail below, initial analyses demonstrate that a countywide Enhanced
Infrastructure Finance District (EIFD) could generate $61 million in tax increment revenues over

20 years. Assuming a 1% tax increment funding stream from an EIFD, could reduce the revenue
needs from other sources from $10 million to $7 million in the first decade of the spending plan,
and further reduce the need for other revenues over time as the tax increment grows. In addition, a
stormwater credit trading program incentivizing private investment in parcel-scale GSI may provide
an additional avenue for C/CAG to bring revenues into its funding portfolio by offsetting the need
to pay for parcel-level projects and by potentially becoming a source of revenue if regional
projects generate credits saleable in the trading market.?

Establishing this portfolio approach, which will require collaboration with its members and regional
partners, aligns with the goals and objectives of C/CAG’s Regional Collaboration Program
Framework as well as the Advancing Regional Stormwater Capture Projects: Business Case for
Regional Collaboration.*

The spending plan demonstrates a possible pathway for funding and financing a large scale green
infrastructure program for San Mateo County, and provides a framework for decision making going
forward. In that process, decision-makers will need to consider:

4. What is the appropriate level of green infrastructure spending?
5. lIs it possible to raise the revenue needed to meet the level of spending?
6. What is the appropriate and feasible mix of revenues?

The Potential Funding and Potential Financing Options sections below provide analyses to support
decision-makers as they work to answer these questions.

lll. Potential Funding Options

WaterNow has explored four potential funding options available to C/CAG, its members, and
potential regional partners to pay for investments in all scales of green stormwater infrastructure:
(1) non-balloted stormwater fee; (2) enhanced infrastructure financing district; (3) water rates; and
(4) sewer rates. While accessing one of these funding options alone is unlikely to meet the green
infrastructure investment needs of San Mateo County communities, if combined into a portfolio of
revenue streams these options may provide a pathway for creating a dedicated source of revenue
for long-term stormwater management, including capital investments and ongoing operations and
maintenance of those facilities. And as explained in the Potential Financing Options section, below,
these revenues can be further leveraged by debt-financing regional and parcel-scale GSI
investments.

Each of the potential funding options is described in detail below.

C/CAG TiR Pilot, Funding & Financing Options 12
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A. Non-Balloted Stormwater Fee

Establishing a dedicated stormwater fee, separate from existing water and sewer fees, will likely be
a key component of any funding portfolio for investing in GSI in San Mateo County. California’s
Proposition 13 and Proposition 218 (and subsequent ballot measure Proposition 26) have created a
complex fabric of legal requirements that local governments must meet before they can impose
such a fee.

The following sections provide a summary of the: (1) requirements and/or eligibilities for non-
balloted stormwater fees, (2) types of entities that can impose a non-balloted stormwater fee, (3)
authorized uses of revenues generated from non-balloted stormwater fees, and (4) types of GSI
investments non-balloted stormwater fees can fund.

1. Authority to Establish Non-Balloted Stormwater Fees

C/CAG consultants have previously evaluated the prospect of establishing a voter-approved
stormwater fee that meets the requirements of Proposition 218.> Those prior evaluations also
provide a preliminary analysis of the amendments to the California Government Code
implementing Prop 218 enacted in 2017, i.e., SB 231 (Hertzberg), and how those amendments
might apply to property-related fees imposed to pay for stormwater services.® To build on these
existing materials and because establishing a dedicated, separate revenue stream to fund
stormwater investments and operations and maintenance is likely an essential element of a funding
portfolio, this section outlines the requirements and/or eligibilities that must be satisfied to impose
a property-related fee for stormwater services that is not approved by voters and follows the
guidance of SB 231. For purposes of this report we refer to such as fee as a “non-balloted
stormwater fee.”’

As an initial matter, we note that establishing a non-balloted stormwater fee would be a novel
approach that has not yet been tested by California courts and may be subject to legal challenge.
The analysis below provides possible pathways for creating a Prop 218 compliant non-balloted
stormwater fee; however, additional legal analysis is needed and we do not offer an opinion on the
legality of this approach.

L What Is a Non-Balloted Stormwater Fee?

The baseline requirement in California is that all property-related fees must be approved by a
majority of the owners of the property subject to the fee or by a two-thirds vote of the electorate
residing in the affected area.? Fees for sewer, water, and refuse collection services are exempt from
this voter approval requirement.® In the 2002 City of Salinas decision, the California Appellate Court
found that Salinas’s storm drainage fee did not fall within this exception because it was a property-
related fee for a property-related service and “sewer services” or “water services” did not include
stormwater management. Since this decision, establishing property-related stormwater fees has
required voter approval.

C/CAG TiR Pilot, Funding & Financing Options 13
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However, in response to the City of Salinas, via SB 231 (Hertzberg) the California Legislature
amended section 53750(k) of the Government Code to legislatively extend the definition of “sewer”
to encompass stormwater:

“Sewer” includes systems, all real estate, fixtures, and personal property owned, controlled,
operated, or managed in connection with or to facilitate sewage collection, treatment, or
disposition for sanitary or drainage purposes, including lateral and connecting sewers,
interceptors, trunk and outfall lines, sanitary sewage treatment or disposal plants or works,
drains, conduits, outlets for surface or storm waters, and any and all other works, property,
or structures necessary or convenient for the collection or disposal of sewage, industrial
waste, or surface or storm waters. "Sewer system” shall not include a sewer system that
merely collects sewage on the property of a single owner.™

The Legislature further found and declared that for purposes of interpreting whether Prop 218
exempts fees or charges for sewer services the term “’sewer’ should be interpreted to include
services necessary to collect, treat, or dispose of sewage, industrial waste, or surface or storm
waters, and any entity that collects, treats, or disposes of any of these necessarily provides sewer
service.""

Thus—while these legislative amendments are not definitive authority and it will be up to the
California courts to make the ultimate decision whether “sewer” includes stormwater—it may be
possible to make the argument that property-related'? stormwater fees are exempt from voter-
approval requirements on at least two grounds. First, the stormwater fee may be able to avoid
voter-approval requirements so long as the fee is imposed for services necessary to collect, treat,
or dispose of storm waters. This approach would establish a dedicated, separate stormwater fee to
pay for stormwater services. Second, to further make the case that property-related stormwater
fees are exempt from voter approval requirements, it's suggested that the local governmental
entity establishing the stormwater fee also demonstrate that the stormwater services have a nexus
to sewer, water, and/or refuse collection services. Sewer, water, and refuse collection services are
the categories of fees that are already exempt from voter approval requirements. Showing that
stormwater services funded with a dedicated stormwater fee can also help provide water, sewer,
and refuse services may be useful in demonstrating that the dedicated stormwater fee is exempt
from voter-approval requirements, too. As detailed below, regional-scale and distributed, parcel-
scale GSI projects can potentially meet these definitions.

ii.  Establishing a Non-Balloted Stormwater Fee

While voter approval for property-related stormwater fees necessary to collect, treat, or dispose of
storm waters may not be needed, to establish a non-balloted stormwater fee, local agencies must
meet certain other procedural requirements as follows:

1. Identify the parcels upon which the fee or charge will be imposed;

2. Calculate the amount of the fee or charge to be imposed;

3. Provide written notice by mail to the recorded owners of each identified parcel of the—
a. amount of the fee or charge to be imposed
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b. basis for the calculation of the amount
c. reason for the fee or charge
d. date, time, and location of a public hearing on the proposed fee or charge.™

The agency proposing the fee or charge must conduct a public hearing on the proposed fee not
less than 45 days after the mailed notice.™ The agency must consider all protests against the
proposed fee at the hearing, and if a majority of identified parcel owners protest in writing the
agency may not impose the fee."

In addition to these procedural requirements, property-related stormwater fees must meet these
requirements:

1. Revenues derived from the fee or charge may not exceed the funds required to provide the
property related service;

2. Revenues derived from the fee or charge must be used only for the purpose for which the
fee or charge was imposed;

3. The amount of a fee or charge imposed may not exceed the proportional cost of the service
attributable to the parcel at issue;

4. Service for which the fee or charge is needed must be actually used by, or immediately
available to, the property owner being charged; and

5. No fee or charge may be imposed for general governmental services including, but not
limited to, police, fire, ambulance or library services, where the service is available to the
public at large in substantially the same manner as it is to property owners.®

As to the "proportionality” requirement, a property-related fee must bear a reasonable relationship
to burden on or benefits to the property from the agency's activity.'” For dedicated stormwater
fees, the proportionality requirement could, for example, be met by establishing a fee based on a
parcel’s volume of stormwater runoff determined by impervious area or square footage. In
addition, the fees imposed must be for the actual services the agency supplies and must be
founded on the costs borne by the agency to provide those services.'® As to immediate availability
of services, a “minimum charge imposed on parcels with connections to a water district's utility
systems for the basic cost of providing water or sewer service, regardless of actual use, is a charge
for an immediately available property-related water or sewer service ..., and consequently does not
require ballot approval by affected owners.""®

Satisfying these requirements and eligibilities allows an agency to impose a new or increased
property-related fee.®

2. Entities Authorized to Impose Non-Balloted Stormwater Fees

Prop 218 provides that an “agency” may impose fees for property related services. “Agency” means
any “county, city, city and county, including a charter city or county, any special district, or any
other local or regional governmental entity.”?' “Special district” means “an agency of the state,
formed pursuant to general law or a special act, for the local performance of governmental or
proprietary functions with limited geographic boundaries including, but not limited to, school
districts and redevelopment agencies.”**
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.. C/CAG & C/CAG Members

As cities and a county, C/CAG's members are eligible entities. C/CAG and several C/CAG member
cities already collect nominal stormwater fees, including Belmont, Brisbane, Burlingame, Daly City,
East Palo Alto, Hillsborough, Menlo Park, Millbrae, Pacifica, San Bruno, San Carlos, and South San
Francisco.?®

In addition, C/CAG would be empowered to adopt a non-balloted stormwater fee as it was formed
in 1990 as a joint exercise of powers between San Mateo County and all the cities and towns in San
Mateo County.*

ii. ~ Special Districts

Special districts in San Mateo, such as the Bay Area Water Supply and Conservation Agency
(BAWSCA) and the Flood and Sea Level Rise Resiliency District (FSLRRD), would also be authorized
to establish non-balloted stormwater fees. BAWSCA was created by the separate, but parallel,
actions of 24 local government agencies in the Bay Area, as authorized by AB 2058, enacted by the
California Legislature in 2002 to foster “coordinated planning and implementation of strategies for
water supply, water conservation, water recycling, and repair and improvement of the San
Francisco regional system,”?*> among other purposes.’ The FSLRRD was created by special act of the
State to “conserve and reclaim water for present and future use within the district,” among other
purposes.®

3. Authorized Uses of Revenues Generated from Non-Balloted Stormwater Fees

Revenues generated from property-related stormwater fees must only be used for the purposes for
which the fee was imposed, as defined in the public notice about the fee or charge.?” Allowable
uses of revenues from fees or charges include:

e capital improvements,
e changes in cost for providing the particular service, and
e costs of operating and maintaining the agency's system.?

Given that no agencies have imposed a non-balloted stormwater fees or charges, there are not yet

T BAWSCA's governing board includes not only representatives from each of the 24 public agencies, but also
from Stanford University and the California Water Service Company, both of which are long term wholesale
purchasers of water from San Francisco. AB 2058 was the Legislature’s response to problems related to the
institutional framework in which decisions about regional water issues are made. BAWSCA provides the
vehicle for member agencies to work with the San Francisco Public Utilities Commission on an equal basis. As
referenced in AB 2058, the intent of the Legislature was to enable local governments responsible for water
distribution in the three counties to establish a multicounty agency authorized to plan for and acquire
supplemental water supplies, to encourage water conservation and use of recycled water on a regional basis,
and to assist in the financing of essential repairs and improvements to the San Francisco regional water
system, including seismic strengthening.
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any cases that provide guidance on stormwater-specific allowable uses of the revenues generated
from stormwater fees or charges. Generally, however, agencies may not use revenues generated
from property-related fees for general governmental services where the service is available to the
public at large in substantially the same manner as it is to property owners, e.g. police, fire,
ambulances, or library services.?

4. Funding GSI Investment with Non-Balloted Stormwater Fees
According to C/CAG's prior consultants:

As they pertain to [GSI], property-related fees remain a flexible and stout funding source. ...
The scope of [GSI] is stretching the traditional boundaries of stormwater services, and great
care must be taken when crafting a property-related stormwater fee structure. But just as
water agencies have embraced conservation efforts and watershed habitat protections, so,
too, can stormwater agencies carefully expand into the area of [GSI].*

While recognizing this prior analysis and caution, for at least four reasons it may be possible to use
revenues from a non-balloted stormwater fee to pay for the currently proposed approach to invest
in countywide stormwater management through regional stormwater capture projects and
implementation of distributed, parcel-scale GSI.

First, C/CAG and/or its member cities and/or the County could satisfy the requirements of section
6(a) of Article XIII D. The parcels in the County upon which the stormwater fee would be imposed
can be identified. The amount of the fee to include costs of green infrastructure facilities of all
scales can be calculated. And the bases for the calculated amount and the reason for the fee can
be provided, including, e.g., to improve water quality, reduce localized flooding, and create
resilience to climate change and to meet the terms of the San Francisco Bay Regional Stormwater
NPDES Permit, Order No. R2-2015-0049, Permit No. CAS612008 (MS4 Permit).*’

Second, establishing a non-balloted stormwater fee that will be used to fund GSI investments could
likely be designed to meet the proportionality and other requirements of Section 6(b) of Article Xl
D. There do not appear to be any insurmountable legal barriers to structuring a non-balloted
property-related fee or charge to meet section 6(b) of Article Xl D.?? Further, a property-related
stormwater fee in San Mateo County, or the cities in the County, would be imposed for actual
services San Mateo County and the cities in the County, and/or C/CAG, supplies—C/CAG and its
member cities and the County are responsible for countywide stormwater management, including
for complying with the terms of the MS4 Permit.>* And green infrastructure is an express part of
providing these stormwater management services. The MS4 Permit requires development and
implementation of a “Green Infrastructure Plan” for the inclusion of “low impact development
drainage design into storm drain infrastructure on public and private lands, including streets, roads,
storm drains, parking lots, building roofs, and other storm drain infrastructure elements.”3* A
stormwater fee would help fund the implementation of these plans.

Given C/CAG and its members’ responsibility to provide stormwater management services
including by implementing green infrastructure the costs incurred to meet these responsibilities
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would serve as the basis for a fee for C/CAG and/or its members to provide stormwater
management services, as required by section 6(b) of Article XII D.

Third, to build green infrastructure installations representing large regional-scale facilities and
distributed parcel-scale facilities C/CAG and its members would incur capital improvement costs,
the cost for providing stormwater management service in San Mateo County would increase due to
these new green infrastructure facilities of all scales, and C/CAG and/or its members would incur
costs of operating and maintaining these facilities. These are likely allowable uses of revenues from
non-balloted stormwater fees or charges.®® And because this would be a new fee in developing,
designing, and noticing a property-related non-balloted stormwater fee or charge in San Mateo
County C/CAG and/or its members can expressly cite these uses to make a clear connection
between the fee or charge and the purposes for which it will be used.

Finally, with respect to further justifying a non-balloted approach under Prop 218, regional-scale,
and distributed, parcel-scale GSI projects provide water, sewer, and trash/refuse services as co-
benefits of GSI stormwater management services. GSI can provide water services by offsetting
potable water use through rainwater harvesting and use for irrigation or other appropriate non-
potable uses and recharging groundwater through infiltration thus replenishing drinking water
supplies. It can provide sewer services either by keeping stormwater out of maxed-out sewer
systems helping prevent sewer overflows and basement backups and adding influent to
wastewater treatment plants with reduced inflows resulting from conservation allowing improved
water quality for effluent discharges or increased opportunities for water recycling. GSI can also be
designed to provide refuse collection services by providing pre-treatment for refuse or potentially
directing trash and litter carried by stormwater runoff to GSI features such as bioswales or
detention basins where it can be collected and kept out of area surface waters. As explained above,
fees for sewer, water, and refuse collection are exempt from voter-approval requirements.3®
Because GSI can provide these services there may be a strong argument that property-related fees
to fund GSI investments are exempt from voter-approval requirements.

For example, the types of future GSI projects that may be fundable via a non-balloted stormwater
fee would be similar to existing programs such as:

e (C/CAG's Rain Barrel Rebate Program implemented in partnership with BAWSCA that
provides rain barrels to residential customers in San Mateo County to keep polluted
stormwater out of area surface waters and allow homeowners to use rainwater for outdoor
irrigation;” and

e Regional-scale projects such as the Orange Memorial Park Storm Water Capture Project
under construction as of 2021 in South San Francisco that diverts flows from Colma Creek
for treatment via GSI and reuse for irrigation and groundwater recharge.®®
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While the Rain Barrel rebate program and the Orange Memorial Park project are already funded
with other revenues, these projects serve as examples of the types of GSI facilities that a dedicated
stormwater fee could pay for in the
future, including to help fund
ongoing operations and
maintenance costs of those future
projects.

Projects eligible to be funded by a
non-balloted stormwater fee may
also include the potential projects
identified by Craftwater Engineers to
p inform the Regional Collaboration
-‘a"‘g;nge Memorial Pa.rk Stormwater :C;ptdr'e.,Project Framework and Business Case for
" ite /i sshnet/Gayernment/consteuction/org dfismemgriafipa dAuAIGYBment =~ Green Infrastructure Investments. The
o top 14 projects are estimated to

capture 214 acre-feet of stormwater per year, provide 1,365 acre-feet per year in water supply, and
cover 5,459 acres for trash removal.

While non-balloted stormwater fees or charges are novel, and GSI for stormwater management is
still a growing concept, using property-related taxes to pay for green infrastructure is not
unprecedented. In November 2018, Los Angeles County voters passed a parcel tax commonly
referred to as "Measure W" that fund the Los Angeles County Flood Control District's Safe, Clean
Water Program.* Prior to moving forward with Measure W, the Legislature amended the
authorizing legislation for the Los Angeles County Flood Control District to specify that the District
has authority to levy a tax to pay the costs and expenses of carrying out projects and programs to
increase stormwater capture and reduce stormwater and urban runoff pollution in the District
subject to voter approval.”’ The 2.5 cents per square foot parcel tax established by Measure W is
assessed on non-exempt properties within the Los Angeles County Flood Control District service
area and is based on the amount of stormwater each property generates, measured in terms of
impervious area.”’

The tax revenue generated is now being used to help LA County make much-needed infrastructure
investments to manage its water supply through projects that capture rainwater and re-use it
onsite or allow it to infiltrate back into the ground as well as its water quality through projects that
manage rainwater at or near the site where it falls and prevents it from gathering pollutants. In
particular, the tax revenues can be used for “Nature-Based Solutions.”** As of April 2021, there are
at least 89 infrastructure and 29 planning projects being funding with Measure W revenues that
include nature-based solutions, including a:

e $5 million full-scale, multi-benefit green street project in Beverley Hills project designed to
improve stormwater quality, reduce urban runoff and increase local water supply via
capturing stormwater onsite and replacing turf with native landscaping

e $10.6 million multiple-benefits project in Los Angeles to install infiltration planters and
pervious concrete (among other measures) to provide water quality and flood management
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e $300,000 planning process for green infrastructure retrofits through a natural systems
approach focused on community-based design and installation of green infrastructure
elements such as pervious paving, landscape infiltration planters, tree wells, bioswales, rain
gardens and mulched native plant landscape areas which will provide key ecosystem and
community health benefits, on Pasadena Unified School District Campuses.

Additional green infrastructure and multiple benefits projects can be explored here:
https://portal.safecleanwaterla.org/scw-reporting/dashboard. Los Angeles County Flood Control
District's Safe, Clean Water Program provides a useful example of how a non-balloted property-
related stormwater fee or charge might be designed to ensure the revenues can be used to pay for
green infrastructure.

As outlined above, C/CAG and/or its members’ do appear to have a pathway to crafting a legally
sound property-related stormwater fee that could be used to pay for green infrastructure of all
scales.

B. Enhanced Infrastructure Financing Districts

An Enhanced Infrastructure Financing District (EIFD) may be an additional mechanism available to
C/CAG and/or its members to build a portfolio approach for funding GSI investments. In 2014, the
California Legislature authorized the creation of EIFDs to provide local governments and agencies a
mechanism for leveraging increases in property taxes, i.e., property tax increment, from cities,
counties, and special districts that agree to contribute those funds.

The following sections provide a summary of the: (1) requirements and/or eligibilities for
establishing EIFDs, (2) types of entities that can form EIFDs, (3) authorized uses of tax increment
revenues collected by EIFDs, (4) types of GSI investments EIFDs can fund, (5) examples of
communities that have created EIFDs, and (6) green infrastructure Drivers and Objectives in San
Mateo County EIFDs could potentially meet.

1. Authority to Establish EIFDs

The legislative bodies, i.e., city council or board of supervisors, of cities and counties are authorized
to establish EIFDs for the sole purpose of financing public facilities or other projects.* To establish
an EIFD several procedural requirements must be met, and the California Association for Local
Economic Development describes three main steps to initiating the process:

1. An initial meeting of the county board of supervisors or the city council sponsoring the EIFD
where the board or council adopts a “Resolution of Intention” to begin the process and
forms a Public Financing Authority to govern the EIFD adoption;

2. Preparation of an Infrastructure Financing Plan by the Public Financing Authority that serves
as a detailed business plan for carrying out the work of the EIFD that is sent to district
landowners and other taxing agencies within the district for review; and

3. The Public Finance Authority holds a public hearing to adopt the Infrastructure Financing
Plan and create the EIFD.
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Once established, the EIFD becomes a governmental entity separate and distinct from the city or
county that established it.

2. Entities Authorized to Create EIFDs

City councils and/or boards of supervisors for California cities and counties are authorized to
establish EIFDs.* The EIFD then becomes a legally distinct agency created to finance public
facilities or other projects.* Accordingly, San Mateo County or the cities in San Mateo are
authorized to create an EIFD.

The scope of the EIFD may include cities, counties, and special districts that voluntarily agree to be
part of the district by contributing agreed-upon property tax increments, but may not include K-12
school districts, community college districts, or county offices of education.*® “Cities, counties and
special districts, which are generally allocated close to half of the property tax of an area, may
agree to contribute all or part of their tax increment to the EIFD."*” For example, an EIFD for San
Mateo County could potentially include the County, the 20 cities and towns in the county, as well
as area special districts.

Preliminary analysis by C/CAG staff demonstrates that an EIFD for San Mateo County collecting a
1% tax increment from the participating agencies would generate a total of $61 million over 20
years; WaterNow used this estimated in the hypothetical spending plan detailed above, which
demonstrates that with 1% tax increment revenues approximately $7 million in other revenues
would be needed to fund (and finance) a $250 million countywide GSI program. Over a 45-year

horizon, the EIFD would have an estimated $330 million in total tax increment revenue available to
it. 48

3. Funding GSI with EIFDs
An EIFD may fund any of the following, among others:

1. The purchase, construction, expansion, improvement, seismic retrofit, or rehabilitation of
any real or other tangible property with an estimated useful life of 15 years or longer that
significantly benefits to the district or the surrounding community;

2. The ongoing or capitalized costs to maintain public capital facilities financed in whole or in

part by the district (expect ongoing maintenance may not be financed with bond proceeds);

Sewage treatment and water reclamation plants and interceptor pipes;

Facilities for the collection and treatment of water for urban uses;

Flood control levees and dams, retention basins, and drainage channels;

Parks, recreational facilities, and open space;

Brownfield restoration and other environmental mitigation;

Acquisition, construction, or repair of industrial structures for private use;

Projects that implement a sustainable communities strategy, when the State Air Resources

Board has accepted a metropolitan planning organization’s determination that the

© N AW
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sustainable communities strategy or the alternative planning strategy would, if
implemented, achieve the greenhouse gas emission reduction targets;

10. Projects that enable communities to adapt to the impacts of climate change, including, but
not limited to, higher average temperatures, decreased air and water quality, the spread of
infectious and vector-borne diseases, other public health impacts, extreme weather events,
sea level rise, flooding, heat waves, wildfires, and drought.*’

Regional-scale and distributed, parcel-scale GSI projects likely fall within several of these categories
of eligible projects, e.g., GSI projects have useful lives of more than 15 years, extend or improve the
storm sewer system, and significantly benefit the community, combat the impacts of climate
change including increased localized flooding and drought, and can be designed as facilities for
the collection and treatment of water for urban uses; thus, it may be possible to fund GSI
investments with tax increment revenues from an EIFD. These revenues, however, may not be used
to fund the costs of an ongoing operation of GSI facilities.*

4. Example EIFD: West Sacramento

In June 2017, West Sacramento created the State’s first EIFD to support the City's efforts to to

transition many areas of the City from heav
y y y Table 1: EIFD No.1 Subareas and Existing Assessed Value

industrial use to mixed-use areas along the FY 2016/17
City’'s waterfront, to enhance the City's Subarea Acres Assessed Value
transportation network, and enhance the : _ ($millions)
. . - . Bridge District 190 $123
quality of public facilities for residents, Riverside 336 $360
businesses and visitors. West Sacramento’s Southport Industrial Park 665 $293
EIFD is made up of fourteen, non- Stone Lock 226 $0
contiguous subareas encompassing a Washington 350 $351
K . K . . The Rivers I 75 $14
diversity of land uses including mixed-use Pionaer BIUTf 142 $54
riverfront, industrial, and retail across ~4,000 [ Seaway 382 $0
acres, representing 25% of the City. The Iron Triangle 134 $54
fourt bareas are detailed in the table West End 19 s62
ourteen su North of Port Industrial 240 $189
to the right. Port North Terminal 172 $19
Port of Sac. Indust. Park 881 $575
The EIFD will be in place for the full 45-year | Riverpoint 157 $214
Total, EIFD No.1 4,144 $2,317

timeframe allowed by California law, and
can potentially capture 100% of the City's share of annual property tax increments from properties
within the district. When the EIFD was formed in 2017, the assessed value of EIFD properties in
base year FY 2016/17 totaled $2,316,771. From that baseline, it was anticipated that a total of $3.13
billion of tax increment ($1.23 billion in 2017 dollars) would accrue to the EIFD. In any event, the
projects to be funded by the EIFD will also be supported by a mix of revenues, including
development impact fees, local ballot measure funds, federal and state grants, and other special
district funds. And the EIFD plans to issue bonds to further finance projects in West Sacramento.

Projects eligible for EIFD funding include purchase, construction, expansion, improvement, seismic

retrofit, or rehabilitation of any real or other tangible property with an estimated useful life of 15
years or longer and are projects of communitywide significance that provide significant benefits to
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the district or the surrounding community. Specific projects include those consistent with the City's
adopted General Plan 2035 and Capital Improvement Plans.

Additional information about West Sacramento’s EIFD is available here and here, and the
Infrastructure Financing Plan can be found here.

C. Water Rates

Adding to the options available for a portfolio funding approach, it may be possible to co-fund
countywide regional-scale and parcel-scale GSI projects with water rates, which can be used for
capital investments as well as ongoing operations and maintenance.

The following sections provide a summary of the: (1) the three types of water providers present in
San Mateo County, (2) authorized uses of revenues generated from water rates, (3) types of GSI
investments water rates could potentially fund, (4) examples of communities that have used water
rates to pay for GSI, and (5) green infrastructure Drivers and Objectives in San Mateo County using
water rates to pay for GSI could potentially meet.

1. Authorized Uses of Revenues Generated from Water Rates

There are three types of water rates that may be available to co-fund countywide GSI investments
of all scales: (1) rates collected by a municipally owned water provider, (2) rates collected by a
special district that provides drinking water, and (3) rates collected by privately owned water
systems. As detailed below, whether these rates can be used to help pay for GSI investments
depends on the varying degrees of flexibility and legal authorities these different types of water
providers have with municipally owned water districts potentially having the most flexibility and
privately owned water systems likely having the least. The types of water providers within C/CAG's
membership are mapped in Figure 1, below.
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Figure 1 — C/CAG Member Cities Water Departments/Providers
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. Municipal Water Providers

Municipally owned and operated water districts authority to collect rates from their customers is
governed by Prop 218. As explained above, rates collected for water services are exempt from
voter approval requirements; water rates must, however, meet the remaining requirements of Prop
218. This includes the requirements that water rates be used only for the purpose for which the
rate was imposed—i.e., water supply—and that the rate not exceed the proportional cost of the
service attributable to the property on which the rate is imposed. In addition, local ordinances
regulate municipal water districts rates.”"

Because water rates set by municipally owned and operated water providers are governed by local
ordinance there may be flexibilities in the purposes for which these rates may be used, including
for GSl as is explored in the next section.

ii.  Special Districts
There are several sources of authority to consider when evaluating how special water districts may

use their water rates. Special district water providers' rates are governed by Prop 218. They are also
governed by the enabling legislation that created the special district. The specific enabling
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legislation will depend on the particular special district in question.> For example, the Coastside
County Water District, a special district in San Mateo County that provides water to certain
residents in Half Moon Bay and other jurisdictions, was created pursuant to California Water Code
sections 30000 et seq.> In addition, special water districts authority to collect and use rates for
water supplies are governed by the district's regulations, ordinances, and/or resolutions.>*

Because water rates set by special districts are governed by multiple layers of legal requirements
there may be moderate flexibility in the purposes for which these rates may be used. This may
nonetheless include the ability to co-fund GSI of all scales, as is explored in the next section.

lii.  Privately Owned Water Providers

The authority for privately owned water providers to collect and use water rates is governed by the
California Public Utilities Commission.* In setting utility rates, the Commission applies two basic
factors: 1) the utility's operating expenses or cost of service and 2) a fair return on the utility's
investment.®® In particular, sewer rates for privately owned systems are governed by California
Public Utility Code section 727.5.

Because water rates set by privately owned water providers are governed by the California Public
Utilities Commission there may be less flexibility in the purposes for which these rates may be used.
This may nonetheless include the ability to co-fund GSI of all scales, as is explored in the next
section.

2. Co-Funding Green Infrastructure Investment with Water Rates

As detailed above, regional-scale and distributed, parcel-scale GSI projects provide water supply
and offset potable water use as co-benefits of GSI stormwater management services. For example,
GSI can provide water services by offsetting potable water use through rainwater harvesting and
use for irrigation or other appropriate non-potable uses and recharging groundwater through
infiltration thus replenishing drinking water supplies. Craftwater Engineers estimates that 14
regional-scale projects that could potentially be implemented in San Mateo County could provide
1,365 acre-feet per year in water supply. (These 14 regional-scale projects were identified in the
analysis Craftwater Engineers undertook to identify potential regional-scale stormwater capture
projects to inform the Regional Collaboration Framework and Business Case for Green
Infrastructure Investments.)

And cities in San Mateo County recognize the water supply benefits of parcel-scale GSI, and co-
fund these programs through BAWSCA's Lawn Be Gone rebate program. This turf change out
rebate program includes an additional $300 rebate to incentivize installation of rain gardens, which
is offered by Brisbane/Guadalupe Valley Municipal Improvement District, Menlo Park, Mid-
Peninsula Water District, Millbrae, North Coast County Water District, Redwood City, and San
Bruno.>’ Further, BAWSCA's Long-Term Reliable Water Supply Strategy identifies rainwater
harvesting and stormwater capture, including the parcel-scale rain barrel program, as strategies for
viable local water supply management projects.®® Per the BAWSCA Strategy, “A preliminary
estimate of the potential yield for rainwater harvesting in 2040 in residential units in the BAWSCA
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service areas ranges from 210 [acre feet per year] AFY to 680 AFY."*® BAWSCA's Strategy does not
estimate the water supply from stormwater capture projects given a lack of reliable data.®

These co-benefits of GSI may support the use of water rates to co-fund both capital investments
and ongoing operation and maintenance of regional-scale and parcel-scale facilities.

D. Sewer Rates

As with water rates and further adding to the options available for a portfolio funding approach, it
may be possible to co-fund countywide regional-scale and parcel-scale GSI projects with sewer
rates, which can be used for capital investments as well as ongoing operations and maintenance.®’

The following sections provide a summary of the: (1) the types of sewer providers present in San
Mateo County, (2) authorized uses of revenues generated from sewer rates, (3) types of GSI
investments sewer rates could potentially fund, (4) examples of communities that have used water
rates to pay for GSI, and (5) green infrastructure Drivers and Objectives in San Mateo County using
water rates to pay for GSI could potentially meet.

1. Authorized Uses of Revenues Generated from Sewer Rates

There are four types of sewer rates that may be available to co-fund countywide GSI investments of
all scales: (1) rates collected by a municipally owned sewer agencies, (2) rates collected by county
sewer districts, (3) rates collected by special districts that provide sewer services, and (4) rates
collected by privately owned sewer systems. As detailed below, whether these rates can be used to
help pay for GSI investments depends on the varying degrees of flexibility and legal authorities
these different types of sewer agencies have with municipally owned agencies potentially having
the most flexibility and privately owned systems likely having the least.

. Municipal Sewer Agencies

Municipally owned and operated sewer agencies’ authority to collect rates from their customers is
governed by Prop 218. As explained above, rates collected for sewer services are exempt from
voter approval requirements; sewer rates must, however, meet the remaining requirements of Prop
218. This includes the requirements that sewer rates be used only for the purpose for which the
rate was imposed—i.e., collecting and disposal of sewage—and that the rate not exceed the
proportional cost of the service attributable to the property on which the rate is imposed. In
addition, local ordinances regulate the rates which municipal sewer agencies collect and how those
rates are used.®

Because sewer rates set by municipally owned and operated sewer agencies are governed by local
ordinance there may be flexibilities in the purposes for which these rates may be used, including
for GSlI as is explored in the next section.
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(.  County Districts

Sewer services may also be provided by county-governed districts. Per the San Mateo County San
Mateo County Local Agency Formation Commission (LaFCO) there are 10 county-governed sewer
districts in San Mateo County, which are shown in Figure 2, below.®® As with municipal sewer
agencies, county-governed systems’ authority to collect rates from their customers is governed by
Prop 218, as well as county ordinances, resolutions, and other regulations.

Figure 2 — County Administered Sewer and Sanitation Districts
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Because sewer rates set by county sewer districts are governed by county ordinance there may be
flexibilities in the purposes for which these rates may be used, including for GSI as is explored in
the next section.

iii.  Special Districts

There are several sources of authority to consider when evaluating how special sewer districts may
use their sewer rates. Special district sewer providers’ rates are governed by Prop 218. They are also
governed by the enabling legislation that created the special district. The specific enabling
legislation will depend on the particular special district in question.®* For example, the Bayshore
Sanitary District, a special district in San Mateo County that provides sewer collection and disposal
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services for portions of serving portions of Daly City and Brisbane, was created pursuant to
California Health and Safety Code sections 6400 et seq.®® In addition, special sewer districts
authority to collect and use rates for sewer services are governed by the district’s regulations,
ordinances, and/or resolutions.®®

Because sewer rates set by special districts are governed by multiple layers of legal requirements
there may be moderate flexibility in the purposes for which these rates may be used. This may
nonetheless include the ability to co-fund GSI of all scales, as is explored in the next section.

tv.  Privately Owned Sewer Districts

The authority for privately owned sewer providers to collect and use water sewer is governed by
the California Public Utilities Commission.®” In setting utility rates, the Commission applies two
basic factors: 1) the utility's operating expenses or cost of service and 2) a fair return on the utility's
investment.®® In particular, sewer rates for privately owned water providers are governed by
California Public Utility Code sections 451-468.

Because sewer rates set by privately owned systems are governed by the California Public Utilities
Commission there may be less flexibility in the purposes for which these rates may be used. This
may nonetheless include the ability to co-fund GSI of all scales, as is explored in the next section.

2. Co-Funding Green Infrastructure with Sewer Rates

As detailed above, regional-scale and distributed, parcel-scale GSI projects can provide benefits to
sewer systems either by keeping stormwater out of maxed-out sewer systems helping prevent
sewer overflows and basement backups and adding influent to wastewater treatment plants with
reduced inflows resulting from conservation allowing improved water quality for effluent
discharges or increased opportunities for water recycling.

Communities in San Mateo County already recognize the benefits of GSI to local sewer systems.
For example, the City of San Mateo’s Green Infrastructure Plan cites multiple benefits of GSI, and
identifies sewer rates as a revenue source for its stormwater program that includes GSlI
investments.®

These co-benefits of GSI may support the use of sewer rates to co-fund both capital investments
and ongoing operation and maintenance of regional-scale and parcel-scale facilities.

IV. Potential Financing Options

WaterNow has explored three potential financing options available to C/CAG, its members, and
potential regional partners to finance capital investments in all scales of green stormwater
infrastructure: (1) revenue bonds; (2) State Revolving Fund loans; and (3) Water Infrastructure
Finance and Innovation Act (WIFIA) loans. C/CAG can leverage the revenues detailed above by
debt-financing capital investments in regional-scale and distributed, parcel-scale GSI projects.
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Each of the potential financing options is described in detail below.

A. Revenue Bonds

There are two types of bonds potentially available to finance countywide regional and parcel-scale
GSl: (1) revenue bonds and (2) general obligation bonds. The focus on this report is revenue bonds.
There are also several alternative types of municipal financing approaches that might be available;
exploration of these alternatives is, however, beyond the scope of this analysis.”

Municipal revenue bonds are bonds issued by local governments to raise funds for public capital
projects secured by a specific revenue source.”’ These types of bonds provide up-front capital that
is paid back over the life of the bond out of specified revenues. Municipal utilities and special
districts often have bonding authority as well, which allows them to borrow against expected
revenue from ratepayers. In California, revenue bonds can fall within an exception to Constitutional
and statutory debt limitations and thus allow the issuing agency to avoid certain voter approval
requirements.’?

In addition to traditional revenue bonds, this type of bond can be issued as green or climate
bonds, or environmental impact bonds. These are detailed below.

1. Green & Climate Bonds

Green and climate bonds are essentially identical to the normal bonds that municipalities issue,
except that:

e The bonds are labeled as “green” or “climate” by their issuer,

e Proceeds are earmarked for green or climate-change mitigation or adaptation investments,
and

e Theissuer tracks and reports on the use of proceeds to ensure green compliance.”

Green and climate bonds also differ from traditional bonds because they undergo a certification
process that attests to the environmental benefits of the bond-financed projects.

2. Environmental Impact Bonds

Environmental impact bonds (EIB) are an innovative financing tool that leverages private
investment to support high-impact environmental programs. EIBs use a outcomes-based approach
where Environmental, Social, and Governance (ESG) investors provide upfront capital for
environmental projects and the beneficiary—e.g., a public entity—repays the investors based on
the achievement of the agreed-upon project outcomes. A special kind of municipal bond, an EIB
focuses on the delivery of successful environmental outcomes and can include investor payments
and penalties attached to the achievement, or non-achievement, of those outcomes.
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As detailed below, specific legal and accounting requirements govern the extent to which EIBs can
finance distributed GSI. As special kind of municipal revenue bond, to issue an EIB, three key
players are needed. First is a government agency or municipality that has a project with specific
outcomes, e.g., improved stormwater quality or reduced localized flooding, in mind that needs
funding, but may be higher risk because they are innovative strategies making traditional financing
approaches out of reach. Second are service providers who can meet the project needs, i.e.,
contractors to build the intended projects, as well as other stakeholders and beneficiaries of the
proposed projects. Third are impact investors who are willing to take on the risk of the particular
project not performing as expected and bring down the risks on the public agency. An underwriter
then brings these participants together the outcomes-based financing structure, which includes:

v' Establishing performance metrics,

v Developing the outcomes-based payment structure,
v"Aligning and coordinating partners, and

v Finding and delivering new sources of capital.

With this model, repayment of the bond depends on the project outcomes. Performance is
determined by verified third-party evaluations on whether key stated environmental goals are
achieved by bond-financed projects. If the projects perform as expected, the bond would be paid
back as planned or as traditional bonds are repaid. If the projects underperform as benchmarked
against the established performance metrics, investors may be obligated to repay the bond
amount—known as “clawback”—allowing the municipality to assess whether to continue the
projects. If the projects overperform, the municipality may agree to pay investors an additional
amount over the bond interest and principal payments to incentivize the investors to take on the
risk of the innovative projects. This payment structure differentiates EIBs from green and climate
bonds. EIBs can qualify as green or climate bonds, however. Performance metrics used in EIBs
issued in D.C,, Atlanta, and Buffalo to finance investments in green infrastructure—including
consumer incentives to encourage distributed GSI on private property in Buffalo—were:

e Volume of stormwater flow reduced,
e Volume of stormwater stored, and
e Impervious area managed.

EIBs also require post-issuance reporting and disclosure of the project outcomes to investors.
These disclosures and reporting are more rigorous as compared to green or climate bonds, as they
provide the basis for determining whether the finance projects are performing as expected,
underperforming, or overperforming and whether the agreed upon payment structures are
triggered.

3. Authority to Issue Revenue Bonds

To finance GSI with revenue bonds, utilities must have the express or implied legal authority to
issue revenue bonds.” In California, a local governmental agency or special district's authority to
issue revenue bonds may be derived from state statute or local ordinance. As detailed below, the
source of legal authority to issue revenue bonds depends on the issuing entity. This report is
focused on these legal authorities, but we note that there are additional legal questions to consider

C/CAG TiR Pilot, Funding & Financing Options 30



Giieres C/CAG

alliance City/County Assoaalxo of ovcrncn!s
of San Mateo County

when issuing bonds in California, including applicable debt limits. Providing detailed analysis of
these additional considerations is beyond the scope of WaterNow's report.

(. Charter Cities

The California Constitution authorizes the creation of charter cities and counties.” California
charter cities and counties look to their local charters to determine their authority to incur deb
Local charters will also govern procedural requirements for issuing revenue bonds, such as voter
approval requirements and other administrative steps that must be satisfied.

t.76

For example, in June 2018, San Francisco amended its City Charter to make clear that no matter
where a project was located, so long as a project furthered the purposes of the utility, the San
Francisco Public Utilities Commission would be able to finance the project. As amended, in relevant
part, the Charter now specifies:

the Public Utilities Commission is hereby authorized to issue revenue bonds ... for the
purpose of reconstructing, replacing, expanding, repairing, or improving water facilities,
clean water facilities, power facilities, or combinations of water, clean water, and power
facilities ... for any [] lawful purpose of the water, clean water, or power utilities of the City... .

The SFPUC has interpreted this Charter provision to provide clear authority to debt finance
distributed infrastructure along with centralized projects.”” To determine their legal authority to
issue debt to finance regional-scale and parcel-scale GSI, charter cities in C/CAG's membership
would look to their own charters for an analogous provision.

il  General Law Cities & Counties

General law cities, i.e., cities and counties that have not adopted a charter, look to state statute to
determine their legal authority to incur debt.”® State statute will also govern general law cities and
counties’ procedural requirements for issuing revenue bonds, such as voter approval requirements
and other administrative steps that must be satisfied. According to the California Debt and
Investment Advisory Commission, “Numerous statutes spread across several California codes give
public agencies the power to borrow.””

For example, the Revenue Bond Law of 1941,% which applies to any city, county, city and county, or
any municipal or public corporation or district which is authorized to acquire, construct, own, or
operate any enterprise, authorizes “issuance of bonds and the acquisition, construction, or
improvement of any enterprise.” Improvements to an enterprise that can be financed by a revenue
bond under this statute includes “collection, treatment or disposal of sewage, waste or storm
water, including drainage.”®' Given the broad scope of this authority, it may be possible to debt-
finance regional-scale and parcel-scale GSI facilities without the need for the entity issuing the
debt to own or control the facilities because these GSI facilities improve the storm sewer, water,
and wastewater systems, and collect and treat stormwater. The Revenue Bond Law does, however,
impose prior voter approval requirements for revenue bonds issued under this authority.®
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To identify their legal authorities to debt-finance regional- and parcel-scale GSI, general law cities
in San Mateo County and/or the County would, thus, look to the authorities outlined in state
statute. And when evaluating the scope of those authorities to determine whether they are
empowered to use bond proceeds for investments on property they do not own or control—which
can be particularly relevant for parcel-scale GSI investments—general law cities may consider
whether the statutory authority allows for financing of improvements, extensions, or expansion of
the storm sewer system, or water or sewer system, that benefit the system. This type of broad
language can help support the use of revenue bond proceeds for GSI on property the financing
entity does not control.

iii.  Joint Powers Authorities

Joint powers authorities, as independent governmental entities separate from the JPA members,
have standalone authority to issue revenue bonds set out in California Government Code sections
6540-6579.5.% In particular, JPAs are authorized to issue revenue bonds to finance the cost and
expenses of “acquiring or constructing a project” or “conducting a program” for several purposes,
including:

e Programs, facilities, rights, properties, and improvements for the management,
conservation, reuse, or recycling of water,® waste water, or recycled water and other
programs and facilities designed to reduce the demand for, or permit or promote the
efficient use of, water resources;

e Facilities for the production, storage, transmission, or treatment of water or waste water;
and

e Aregional or local public park, recreational area, or recreational center, and related all
facilities and improvements.®

These authorized uses of proceeds from a revenue bond issued by a JPA likely include regional-
scale and parcel-scale GSI. These GSI facilities manage stormwater, help conserve drinking water,
promote the efficient use of water resources, and can be facilities and improvements related to
parks and recreation areas.

As with charter cities and general law cities, JPAs must follow certain procedural requirements prior
to issuing revenue bonds and all JPA members must authorize the bond issuance.® The specific
requirements that apply depend on the type of project to be financed; as relevant to bonds to
finance GSI investments procedural steps include adopting an ordinance authorizing the bond and
stating that the bond is subject to referendum provisions of section 9142 of the California Elections
Code.?” Revenue bonds issued by JPAs may be a pathway to issuing debt without prior voter
approval. “Revenue bonds are the preferred financing vehicle for enterprise revenue debt when
revenue bonds can be issued without voter approval.”®

iv.  Special Districts

Special districts also have independent legal authority to issue revenue bonds, which will be
defined by the districts’ enabling statutes.
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For example, the FSLRRD's enabling law authorizes this special district to issue revenue bonds. In
particular, the FSLRRD is authorized to issue revenue bonds pursuant to the Revenue Bond Law of
1941 "except that no election shall be required for revenue bonds authorized by the board for
capital projects” undertaken as an exercise of the FSLRRD's powers. As explained above, the
Revenue Bond Law of 1941 authorizes “issuance of bonds and the acquisition, construction, or
improvement of any enterprise” where improvements include “collection, treatment or disposal of
sewage, waste or storm water, including drainage,”® which may be sufficiently broad to encompass
regional- and parcel-scale GSI.

v.  EIFDs

California law also separately authorizes enhanced infrastructure financing districts to issue bonds
to finance capital projects to be completed by the district, i.e., tax increment bonds.*® As detailed
above, the types of capital projects that EIFDs can undertake include improvements to property
with an estimated useful life of 15 years or longer that significantly benefits the district, facilities for
the collection and treatment of water for urban uses, parks and recreational facilities, and projects
that enable communities to adapt to the impacts of climate change. These authorized uses of bond
proceeds may include regional-scale and parcel-scale GSI.

Via AB 116, effective January 1, 2020, previous voter approval requirements for bonds issued by
EIFDs were repealed.”’ With this change in EIFD law, there are no voter approval requirements for
an EIFD to issue tax increment bonds. There are, however, procedural requirements EIFDs must
meet including adopting a resolution with a description of the facilities or developments to be
financed and estimated cost of the facilities or developments, the estimated cost of preparing and
issuing the bonds, and the principal amount of the bond issuance, among other requirements.*?

B. Clean Water State Revolving Fund Loans

The Clean Water Act established state revolving funds (SRFs) to assist communities with upfront
cash to build water infrastructure.®® EPA allocates SRF funding to each state that administers the
CWA. The states then contribute an additional 20% to match federal SRF capitalization grants, and
also administer the program according to state-specific eligibility criteria. While states establish
their own eligibility criteria, the American Recovery Act of 2009, and subsequent appropriations
bills, require all Clean Water SRF programs to use at least 10% of their federal capitalization grant
for green infrastructure, water and energy efficiency projects, or other environmentally innovative
activities. This requirement is commonly referred to as the Green Project Reserve.

The below sections provide: (1) an overview of California’s CWSRF program; (2) an outline of the
entities eligible for CWSRF loans; (3) analysis on how SRF loans might be leveraged to pay for
regional- and parcel-scale GSI; and (4) examples of Green Project Reserve projects financed by the
California CWSREF.
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1. Overview: California’s CWSRF

The primary purpose of California’s CWSREF is to provide financing for eligible projects to restore
and maintain water quality in the state.®* California also seeks to reduce the effects of climate
change and promote sustainable use of water resources for future generations through
implementation of the CWSRF program.®

The California CWSRF, administered by the State Water Resources Control Board Division of
Financial Assistance, uses federal capitalization grants, state match funds, loan repayments, bond
proceeds and interest earnings to make loans for construction of wastewater treatment facilities,
the implementation of nonpoint source water quality control projects, and the development and
implementation of estuary enhancement projects.®® Since it began in 1988 through June 30, 2019,
the California CWSRF has executed 838 loans totaling ~$11.2 billion.

2. Entities Eligible for CWSRF Loans

Borrowers eligible for SRF loans include, but are not limited to any city, town, district, or other
public body created under state law.?’

As local governmental entities, C/CAG and/or its members are eligible entities. Special districts in
San Mateo County are also eligible. There are no funding minimums or maximums, and interest
rates are set at /2 most recent State General Obligation Bond Rate at time of funding approval. As
of September 2021, CWSRF interest rates were 1.10%.%

3. Leveraging CWSRF Loans for GSI Investment
CWSREF loans can be used to pay for a variety of projects including, but not limited to:

e Construction of publicly-owned stormwater treatment facilities;

e Implementation of nonpoint source projects to address pollution associated with urban
areas, among others; and

e Development and implementation of estuary comprehensive conservation and
management plans for San Francisco Bay, among others.*

In addition, to meet the Green Project Reserve requirements, California follows EPA’s 2012
Guidance for Determining Project Eligibility.'® EPA’s guidance specifically cites green infrastructure
as categorically eligible project types, including regional- and parcel-scale GSI such as constructed
wetlands, permeable pavement, bioretention, green roofs, green streets, urban forestry programs,
rainwater harvesting and reuse, and comprehensive retrofit programs designed to keep stormwater
discharges out of all types of sewer systems.'"

Given these authorized uses, there is likely a path for seeking CWSRF loans to finance regional-
scale and parcel-scale GSI throughout San Mateo County.
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4. Examples of California Green Project Reserve Projects

According to the 2021-2022 CWSRF Intended Use Plan, there are over 20 Green Project Reserve
projects on the fundable list for 2021/2022.7%

Only one project on the 2021/2022 fundable list, however, expressly includes green infrastructure—
the City of San Diego’s South Mission Beach Storm Drain Improvements and Green Infrastructure
project. San Diego’s project will implement storm drain improvements to increase conveyance
capacity, and mitigate surface ponding conditions within the public right-of-way, and install eight
(8) proposed biofiltration or bioretention basins to improve local storm water quality tributary to
Mission Bay.'® San Diego has requested $16.7 million in CWSRF loans for this project.

C. Water Infrastructure Finance and Innovation Act (WIFIA) Loans

The Water Infrastructure Finance and Innovation Act (WIFIA) was enacted in 2014 to accelerate
investment in local water and wastewater infrastructure. It supplements the SRF loan programs by
providing long-term, low-cost supplemental credit assistance to broad range of borrowers. This
program is separate from, but implemented in coordination with, the SRF programs to provide
subsidized financing for large dollar-value projects. The WIFIA program offers loans with low, fixed
interest rates that are set at loan closing based on the U.S. Treasury rate of similar maturity and
flexible financial terms.'® As of October 2021, EPA has closed 59 WIFIA loans for $11.5 in total
financing.

1. Entities Eligible for WIFIA Loans
Borrowers eligible for WIFIA loans include, but are not limited to:

e Local, state, tribal, and federal government entities;
e Partnerships and joint ventures; and
o Corporations and trusts.'®

As local governmental entities, C/CAG and/or its members are eligible entities. Special districts in
San Mateo County are likely also eligible. And eligible entities can submit joint loan applications for
a bundle of projects.'

In addition, there are certain important program features that borrowers interested in applying for
WIFIA funding should consider, including:

e Minimum project size for large communities is $20 million;

e Minimum project size for small communities (population of 25,000 or less) is $5 million;

e WIFIA funds can be used to pay for a maximum of 49% of eligible project costs;

e Total federal assistance may not exceed 80% of eligible project costs;

e The term of the loan may be no more than 35 years following substantial completion of the
project;
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e Repayment may be deferred for a maximum of 5 years following substantial project
completion;
e Projects must be creditworthy and have a dedicated source of revenue.

Further, WIFA loan dollars can be used for development-phase activities such as design and
planning as well as construction, reconstruction, rehabilitation, and replacement costs.'%’

2. Leveraging WIFIA Loans for GSI Investments

Borrowers eligible to receive WIFIA funding, including local governmental entities, can use the
funds to pay for many types of infrastructure projects, including those aimed at:

e Drought prevention, reduction, or mitigation;
e Aquifer recharge;

e Water reuse; and

e Alternative water sources.'®

Regional-scale and parcel-scale GSI can likely meet these eligibilities, as GSI projects can serve each
of these purposes.

3. Examples

To date, WIFIA has closed 59 loans totaling $11.5 billion in credit assistance to help finance over
$24 billion for water infrastructure projects. This includes 23 projects in California for water
recycling, flood channel improvements, and wastewater treatment plant improvements.'%
However, to date there have been no WIFIA loans issued to finance investments in GSI.

V. Accounting for GSI

Generally Accepted Accounting Principles (GAAP) that apply to local government and public
utilities allow “capital expenditures"—expenditures for fixed or capital assets—to be debt financed.
For distributed GSI expenditures to be capital expenditures under GAAP, the expenditure must,
among other things, result in the acquisition, improvement or creation of an "asset” of the utility.
There are two possible approaches to creating this asset: (1) regulated operations accounting, or
(2) standard accounting.

A. Regulated Operations Accounting
Distributed GSI on public property not owned or controlled by the utility and private property may
constitute an asset of the utility if the distributed GSI expenditure creates a “regulatory asset”

under Governmental Accounting Standards Board (GASB) Statement No. 62.

GASB Statement 62 allows public agencies to book the cost of “business-type activities” as assets
instead of annual expenses—a Regulated Operations accounting approach. These are called
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“regulatory assets” and can be capitalized by cities and public water utilities. The Regulated
Operations approach is a complete alternative to traditional public agency accounting for capital
assets. To use Regulated Operations accounting and access debt-financing for distributed GSI, local
water providers need to have a governing board that:

e |Is empowered to set rates;

e Can set those rates at levels to cover the cost of the specific programs to be financed;
and

e Can commit to setting rates in the future to pay for the cost of these programs.

As governmental agencies with governing boards empowered to set rates C/CAG’'s members can
likely meet these requirements.

Electricity utilities have been bond financing distributed energy conservation programs on private
properties for many years using GASB 62
accounting. However, this is not an approach
that has been widely embraced by the public
water resource sector and many water utility
chief financial officers questioned whether it
truly could apply to investments in consumer
incentives for localized water strategies.
Addressing this uncertainty, in May 2018, GASB
issued new guidance under GASB 62 making it

Doesn’t My Utility Need to Control an Asset
Before We Can Capitalize the Cost?

Not always—this is the basic difference between
GASB Concepts Statement 4 and GASB
Statement 62.

Standard accounting for public entities is
generally done in conformity with Governmental

Accounting Standards Board (GASB) Concept 4
which reflects the GAAP rule that only assets

controlled by the entity can be financed with
debt, i.e., capitalized.

However, GASB Statement 62 authorizes public
agencies to book these expenditures as
“regulatory assets” that can be capitalized (see
below). Statement 62 accounting does not
require that the utility own or control the asset in
order to capitalize the cost; the asset is the
binding promise to repay the loan, not the items
procured or produced with the loan.

B. Standard Accounting

clear that public water resource agencies are
authorized to capitalize investments in localized
waters strategies employing consumer rebates
and direct installations as “Regulated
Operations.” The practical implication of this
clarification is that utilities can now access
municipal bond proceeds to invest in consumer
rebate (and/or direct installation) programs. The
GASB 62 accounting approach applies to
investments made through both municipal
revenue and general obligation bonds and can
be used when issuing tax-exempt or taxable
municipal bonds, as well as other forms of debt.

Distributed GSI expenditures can also qualify as capital expenditures if the municipality or utility
exercises “control” over the asset sufficient to satisfy the requirement of GASB Concepts Statement
No. 4—the traditional accounting treatment for debt financing capital assets. As a general matter,
control results from the city or utility’s ability to determine the nature and manner of use of the
investment. Easements or contracts can usually establish the needed level of control. A small but
important set of water utilities are finding that they can invest municipal bond proceeds in
distributed infrastructure and comply with GASB Concepts Statement No. 4. For example, over the
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last two decades, the Southern Nevada Water Authority has bond financed more than $250 million
(as of 2020) in incentive programs such as private property turf replacements generating
approximately 430,000 acre feet in water supply for the Las Vegas region. Similarly, the Milwaukee
Metropolitan Sewerage District (MMSD) capitalizes and bond finances GSI investments on property
it does not own by requiring recipients of GSI grants to enter into a conservation easement with
MMSD. In 2019, MMSD invested $1.9 million in private property GSI. In February 2020, MMSD
issued a certified Climate Bond to finance $20 million in “community based” GSI.

C. Examples

Los Angeles Department of Water and Power (LADWP) has been using municipal bond
proceeds to finance consumer rebate programs for a variety of water efficiency and
stormwater capture programs, including rebates for water-efficient installations, high-
efficiency washing machines, permeable pavement, rain barrels, cisterns, and replacement of
turf with low-water landscaping using the GASB 62 accounting approach. As of 2020, LADWP
reported $160 million in distributed water conservation and stormwater regulatory assets. By
using the upfront capital provided by bond sales, LADWP can promote “water use efficiency
as a permanent way of life” and work toward achieving the city’s long-term conservation
goals. Since 2010, LADWP's conservation program has saved roughly 25,000 acre-feet of
water per year.

Similarly, Seattle Public Utilities finances its RainWise program''® with municipal bond
proceeds using the GASB 62 regulated operations accounting approach. By investing in these
programs at scale, as of September 2020, Seattle has been able to finance GSI projects that
manage 410 million gallons of stormwater per year, bringing the city closer to meeting its
goal of managing 700 million gallons of runoff per year with Gl by 2025.

A small but important set of water utilities are finding that they can invest municipal bond
proceeds in GSI and comply with GASB Concepts Statement No. 4's requirement that the agency
“control” the asset to be financed by entering into property liens or contracts with property owners.
For example, over the last two decades, the Southern Nevada Water Authority (SNWA) has bond
financed more than $250 million (as of 2020) in incentive programs such as private property turf
replacements generating approximately 430,000 acre feet in water supply for the Las Vegas region.
Similarly, the Milwaukee Metropolitan Sewerage District (MMSD) capitalizes and bond and loan
finances GSI investments on property it does not own by requiring recipients of GSI grants to enter
into a conservation easement with MMSD. In 2019, MMSD invested $1.9 million in private property
Gl. In February 2020, MMSD issued a certified Climate Bond to finance $20 million in “community
based” Gl.

VI. Investments in GSI Serve a Public Purpose

Nearly all states prohibit “gifts” of public funds to private individuals or groups. However, most
states have also developed extensive exceptions allowing public funds to be directed to private
parties when these funds are deployed for primarily public benefits. These constitutional provisions
were adopted in the wake of the public debt crisis of the 1830s—when eight states defaulted on
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debt incurred to build public infrastructure through private partnerships—nearly every state
adopted a constitutional amendment to prohibit the use of public bonds and credit for private
projects that do not benefit public interests. Together the amendments have formed the “public
purpose” doctrine, which provides that public dollars must be allocated for public purposes and
government interests and cannot only be used to aid private persons.

Because of these exceptions state gift prohibitions should not be viewed as barriers to
implementing distributed GSI on private property with public capital. Most states allow
expenditures that incidentally benefit private interests, as long as they primarily serve and
effectuate a public purpose. Some states choose to apply narrow interpretations of terms like
“public purpose” and “private benefit” to limit the scope of the prohibition. Other states, however,
have not extended an exemption as broadly as others.

In California the prohibition against the gift of public funds is set out at Article XVI, section 6 of the
California Constitution.” “In determining whether an appropriation of public money is to be
considered a gift within the constitutional prohibition, the primary question is whether the funds
are to be used for a public or a private purpose.”'"? So long as the money serves a public purpose,
there is no gift of public funds even if private persons benefit from the investment.””® Examples of
constitutionally valid public purposes include: free school text books, free treatment in county
hospitals for the indigent, and flood control.’™

The public purposes of parcel-scale GSI investments are cited throughout this report, including
benefits related to stormwater, water supply, sewer, and refuse management. Given these extensive
public purposes, it is likely that using public rates and bond dollars to pay for parcel-scale GSI
located on private property will not be a prohibited gift of public funds even if those projects
incidentally benefit the private property owner where they are located.™”

VII. Drivers & Objectives

Pursuing a portfolio approach to funding and financing investments in green infrastructure
installations representing large, regional-scale facilities and distributed parcel-scale facilities would
be motivated by each of the Drivers''® identified in C/CAG consultant Geosyntec's May 2021
memo. These Drivers are:

Driver 1: Limited Resources

Driver 2: Existing Stormwater Infrastructure Deficiencies
Driver 3: Water Quality

Driver 4: Climate Resiliency

Driver 5: Beneficial Use of Stormwater

Driver 6: Equity and Community Engagement

Driver 7: Compliance with MS4 Permit

Driver 8: Environmental Justice.

© Nk~ wWwN =

Geosyntec’'s memo provides a detailed analyses of each of these Drivers.
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Countywide green infrastructure installations representing large, regional-scale facilities and
distributed parcel-scale facilities funded via a non-balloted stormwater would advance several
Objectives'" for a regional approach to stormwater management, including:

1. Objective 1: More Efficiently Use Limited Resources

2. Objective 2: Support Improvements to and/or Alleviate Strain on Existing Stormwater
Infrastructure

3. Objective 6: Site and Design Projects to Equitably Serve and Protect Communities

4. Objective 7: Consider Local Community Benefits and Concerns in Project Implementation.

Geosyntec’'s memo provides a detailed analyses of each of these Objectives.
VIIl. Conclusion

To implement a large-scale, countywide GSI program, C/CAG and/or its member agencies will likely
need to take a portfolio approach to funding and financing, as it is unlikely that any single revenue
stream alone will be able to meet programmatic needs. Pursuing this portfolio approach within the
countywide setting can be both a challenge and an opportunity. For example, it may not be
feasible for a single city within San Mateo County to issue a revenue bond to finance green
infrastructure investments given specific local challenges, e.g., voter approval requirements.
However, as detailed above, joint powers authorities may be authorized to issue revenue bonds
without prior voter approval. C/CAG and/or its member agencies will, thus, want to consider how a
portfolio approach can create flexibilities a single agency approach might not provide.

As this report outlines, there are a number of funding and financing options available to C/CAG
and/or its member agencies, as well as potential regional partners, to build out this portfolio
approach. Further WaterNow's analysis includes funding and financing options for all scales of GS],
i.e., large, regional-scale projects and smaller parcel-scale facilities. By including the full range of
infrastructure options from the outset it may provide C/CAG and its members more flexibility as
planners and decision makers move towards a right sized GSI program.
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Appendix A - Financing Scenarios Summary Worksheet

San Mateo Stormwater pro forma
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Parcel sired projects 51,500,000 51,500,000 51,500,000 51,500,000 51,500,000 51500000 51,500,000 $1500000 51,500,000 51500000 51,500,000 $1500000 41,500,000 51,500,000 51500000 51500000 51500000 51500000  %1,500,000 $2E,500,000
ke Debi in'5 year inoroments £51,000,000 582,500,000 £45,000,000 £178,500,000
Anrual delt service 30 year dobe 1 5%
First isswe 52,200,000 52,200,000 52,200,000 52,200,000 52,200,000 52,200,000 52200000 2,200,000 $2200000 52200000 52200000 52200000 $2,200000 42,200,000 52,200,000 52200000 52200000 52200000 52200000 2,200,000 544,000,000
Second isae £3,400,000 £3400,000  $3400,000  $3A00000 53400000 43400000  S3400,000 $3400000  $3400,000  %3,400,000 £3400,000 53400000 53400000 $3400000  *3,400,000 £51,000,000
Third issue 51500000 51,900,000 51900000 51,900,000 51,900,000 51,900,000 $1500,000 51900000 51900000 51,500,000 515,000,000
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Appendix B - Funding & Financing Matrix

of San Mateo County

Funding/Financing Type

Capital Investments

Ongoing Operation & Maintenance

Non-balloted stormwater fee

v/

Enhanced Infrastructure Financing District

Water Rates

Sewer Rates

Revenue bonds

Clean Water SRF Loans

WIFIA Loans

U I N O O R N O N R N
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Endnotes

1 GSI practices include green roofs, rain gardens, permeable pavement, trees, cisterns, and other natural approaches that
infiltrate, evapotranspirate, or reuse stormwater onsite. For purposes of this report, “regional-scale” GSI includes large
installations that capture stormwater runoff from multiple properties and “parcel-scale” refers to GSI facilities that capture
stormwater from a single residential, commercial, industrial, or institutional parcel. Together regional-scale and parcel-scale
GSl can be implemented to create a countywide GSI program.

2 https://www.flowstobay.org/wp-content/uploads/2020/03/CCAG-Task-2-Funding-Analysis2014 Final-Draft 0.pdf;
https://www.flowstobay.org/wp-content/uploads/2020/03/GIDG-2nd-Edition-2020-03kh-RED.pdf

3 American Rivers has conducted an analysis of the potential for a stormwater credit trading program in San Mateo County.
See their separate report for more details.

4 The Advancing Regional Stormwater Capture Projects: Business Case for Regional Collaboration was developed by
Geosyntec as part of C/CAG's overall Regional Collaboration Framework project.

> SCI Consulting Report, 2014; SCI Consulting Report, 2018.

6 “As stated earlier, water and sewer fees are exempt from the voter approval requirements of Proposition 218. Senate Bill (SB)
231, signed by Governor Brown on October 6, 2017, provides a definition for sewer that includes storm drainage. This
clarification would give stormwater management fees the same exemption from the balloting requirement that applies to
sewer, water, and refuse collection fees, and would make stormwater property-related fees a non-balloted option — something
very attractive to municipalities. Unfortunately, the Howard Jarvis Taxpayers Association, who authored and sponsored
Proposition 218, is expected to file a lawsuit against any municipality that adopts a stormwater fee without a ballot
proceeding. Therefore, the SB 231 approach must be given a very cautionary recommendation at this time. Any agency
considering moving in that direction should consult with other agencies and industry groups to coordinate their efforts in a
strategic manner and avoid setting an unfavorable legal precedent.” ... “Further, Proposition 218 was not sufficiently explicit
on the key question of whether stormwater qualifies for the water, sewer, and refuse collection exemption from the voter
approval requirement. This issue was settled in 2002 when the appellate court ruled that any new or increased stormwater fee
would be required to obtain voter approval. However, SB 231 (2017) attempts to push back on the Salinas decision, and may
prove to be the vehicle for putting funding for stormwater services on par with the other water-related services.” (SCI
Consulting Report, 2018.)

7" 'Fee’ or ‘charge’ means any levy other than an ad valorem tax, a special tax, or an assessment, imposed by an agency upon
a parcel or upon a person as an incident of property ownership, including a user fee or charge for a property related service.
(Cal Const, Art. XIII D § 2(e).)

8 (Howard Jarvis Taxpayers Ass'n v. City of Salinas (2002) 98 Cal.App.4th 1351, 1354 (citing Cal. Const. Art. XIll D §& 6(c).)

9 (ld.)

10 (Cal. Gov. Code § 53750(k) (emphasis added).)

" (Cal. Gov. Code § 53751(m).)

12 This memo is based on the presumption that fees or charges imposed to fund stormwater services in C/CAG's members'’
jurisdictions will be “property-related fees or charges.” A "property-related service" is "a public service having a direct
relationship to property ownership." (Cal. Const. Art. Xlll D § 2(h).) Analysis whether C/CAG’s members could fund stormwater
services with fees or charges that are not related to property ownership outside of the meaning of Article XlII D section 2 of
the California Constitution is beyond the scope of this memo.

13 (Cal. Const., art. XIlI D, § 6(a)(1).)

4 (Cal. Const,, art. XIll D, § 6(a)(2).)

15 (Cal. Const,, art. XIll D, § 6(a)(2).)

16 (Cal. Const., art. XIll D, § 6(b).)

7 (See Newhall County Water Dist. v. Castaic Lake Water Agency (2016) 243 Cal.App.4th 1430, 1446.)

18 (San Diego County Water Authority v. Metropolitan Water Dist. of Southern California (2017) 12 Cal.App.5th 1124, 1153
(citing Newhall County Water Dist. v. Castaic Lake Water Agency (2016) 243 Cal.App.4th 1430, 1436-1438, 1441, 1442, 1446).)
9 (Paland v. Brooktrails Township Community Services Dist. Bd. of Directors (2009) 179 Cal. App. 4th 1358, 1362.)

20 (Cal. Const,, art. XlII D, § 3(a)(4)); Section 4 of Article XlIl D of the California Constitution sets out separate procedures and
requirements applicable to "assessments” on parcels which will have a special benefit conferred upon them and upon which
an assessment will be imposed. These procedures and requirements are beyond the scope of this memo.

21 (Cal. Const., art. XIlI C, § 1(b).)

22 (Cal. Const., art. XIIl C, § 1(b).)
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2 As of April 2021, C/CAG estimates that these stormwater fees generate $3 million in

revenues annually. C/CAG Stormwater Committee, April 18, 2021, Matt Fabry Slides, 17 (2021) https://ccag.ca.gov/wp-
content/uploads/2021/04/Fabry SWCommittee 041521 Presentations.pdf.

24 Under "common powers” rule governing joint powers authorities, C/CAG has the authority to carry out the powers its
members are authorized to carry out individually. (Cal. Gov't Code § 6502; see also Robings v. Santa Monica Mountains
Conservancy (2010) 188 Cal. App. 4th 952, 962.)

25 (See Cal. Water Code § 81301(e); see also, generally, Cal. Water Code §§ 81300-81461 (establishing the Bay Area Water
Supply and Conservation Agency).)

26 (AB 825, Sec. 3.)

27 (Cal. Const., art. XIII D, & 6(b)(2).)

28 (See, e.g., Paland v. Brooktrails Township Community Services Dist. Bd. of Directors (2009) 179 Cal. App. 4th 1358, 1363, 1364.)
29 (Cal. Const., art. Xl D, § 6(b)(5).)

30 (SCI Consulting Report, 2018.)

31 See Geosyntec Drivers & Objectives May 2021 memo for a detailed outline of the Objectives of regional stormwater
management via green infrastructure. These Objectives would inform the bases for a non-balloted property-related
stormwater fee or charge.

32 The California Regional Water Quality Control Board San Francisco Bay Region’s analysis of Prop 218 is consistent. (See
NPDES Permit No. CAS612008, Order No. R2-2022-XXXX, Attachment A, 89-91,
https://www.waterboards.ca.gov/sanfranciscobay/water_issues/programs/stormwater/MRP/Compiled%200rder%20and%20All
%20Attachments%20(RS-ACC).pdf.)

33 (See San Diego County Water Authority v. Metropolitan Water Dist. of Southern California (2017) 12 Cal.App.5th 1124, 1153.)
In addition, C/CAG implements the Countywide Water Pollution Prevention Program and Stormwater Resource Plan further
demonstrating that stormwater management via green infrastructure and other measures are services C/CAG and its members
provide.

34 (MS4 Permit, Section C.3,j.i.)

35 (See, e.g., Paland v. Brooktrails Township Community Services Dist. Bd. of Directors (2009) 179 Cal. App. 4th 1358, 1363, 1364.)
36 ((Howard Jarvis Taxpayers Ass'n v. City of Salinas (2002) 98 Cal. App.4th 1351, 1354 (citing Cal. Const. Art. XIll D § 6(c).)

37 Rain Barrels & Rebate Program, Flows to Bay, C/CAG, https://www.flowstobay.org/preventing-stormwater-pollution/at-
home/rain-barrels-rebate-program/.

38 Orange Memorial Park Regional Stormwater Capture Project, City Of South San Francisco,
https://www.ssf.net/departments/public-works/engineering-division/capital-improvement-program/orange-memorial-park-
regional-storm-water-capture-project.

39 https://safecleanwaterla.org/.

40 https://safecleanwaterla.org/wp-content/uploads/2019/08/SCW-Board-Letter-Package-CEO-Signed-20180717-Revised-
FINAL-SIGNED.pdf.

4T LA. Cnty. Code, Title 20, Chpt. 16, §8 16.08 (tax rate), 16.09 (exemptions).

42 | A. Cnty. Code, Title 20, Chpt. 16, §§ 16.03, 16.05. “[A] Project that utilizes natural processes that slow, detain, infiltrate or
filter Stormwater or Urban Runoff. These methods may include relying predominantly on soils and vegetation; increasing the
permeability of Impermeable Areas; protecting undeveloped mountains and floodplains; creating and restoring riparian
habitat and wetlands; creating rain gardens, bioswales, and parkway basins; and enhancing soil through composting,
mulching, and planting trees and vegetation, with preference for native species. Nature-Based Solutions may also be designed
to provide additional benefits such as sequestering carbon, supporting biodiversity, providing shade, creating and enhancing
parks and open space, and improving quality of life for surrounding communities. Nature-Based Solution includes Projects
that mimic natural processes, such as green streets, spreading grounds and planted areas with water storage capacity.” (L.A.
Cnty. Code, Title 20, Chpt. 16, § 16.03.)

43 (Cal. Gov't Code 8§ 53398.51, 53398.59.)

44 (See Cal. Gov't Code § 53398.51(h).)

4> (Cal Gov't Code § 53398.51(f).)

46 (Primer on California’s New Tax Increment Financing Tools, Chpt. 2, 8 (2017).)

47(1d.)

48 This hypothetical example is based on historic tax revenue information for the County. Analysis available upon request.

49 (Cal Gov't Code § 53398.52.)

50 (Cal. Gov't Code § 53398.52.)

>1 See, e.g., San Bruno Municipal Code, Chpt. 10.14.010, see also, e.g., Brisbane Municipal Code, Chpt. 13.12. Further, while
Division 5 of the California Public Utilities Code authorizes municipal corporations to own and operate public utilities,
including water utilities, “it is the public entity itself which fixes utility rates pursuant to its independent legislative power.
(American Microsystems, Inc. v. City of Santa Clara (1982) 137 Cal.App.3d 1037, 1042-1043.)

>2 For example, Division 6 of the California Public Utilities Code authorizes creation of “municipal utility districts”
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